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International Construction Equipment, Inc (ICE®) is the USA
manufacturer,
and operates service centers, a hose company, rental fleet and manages many global
distribution networks. ICE® set up our USA manufacturing facility in 1974, where
ICE® quickly became a world leader in deep foundation equipment manufacturing;
and additionally, a USA distributorship for drilling rigs.
ICE®, as a global company, has successfully maintained
engineering & manufacturing of our vibratory hammers,
lead systems & spotters, masts, dampener, powerunits &
ice® drilling equipment in the USA. ICE® designs, machines,
builds and tests our equipment in Matthews, NC before
distributed to the world.
ICE® offers a vast rental fleet & operates numerous
service branches, strategically located to service our USA market & a distribution
network world-wide to care for & service our international clients.
Based on USA transportation infrastructure, ICE® has multiple service & rental
branches in the tri-state & surrounding areas making our service & selection to our
clients best in class for both our ice® manufactured and partnered offerings.

ICE® is the proud distributor of world-class drill rigs, tooling & more by these partners
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24-900

driving timber, h-pile, pipe, and prestressed
concrete piles. With an optional sheet pile adapter,
the Pile Master is also a great choice for driving
steel sheet piles in soil conditions where a vibratory
hammer cannot drive the sheets to the required
depth. Hammers can be guided for use with 21” or
26” pile driving leads or freely suspended with an
extended base. Pile Master air hammers are known
for their efficiency—producing up to 90% energy
transfer into the pile while using an air compressor
as small as 185 CFM.
Request more information today.

904 874 6557
pilemasterUS.com
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Pile Master® air hammers are designed for
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Originally built for the dock building industry,
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Central Susquehanna Valley Transportation Project Northern Section Final Design, Snyder, Union and Northumberland Counties, PA

Enduring. Driven. Visionary.
STV provides value- and quality-driven bridge and roadway designs throughout
Pennsylvania and the nation. Whether your project is design-build or traditional
delivery, we are committed to successful infrastructure design.
We focus on what matters most: personal attention, quality, and innovative
thinking. Our steady growth is proof-positive that we do it right, one successful
project after another.

Offices in Harrisburg,
Philadelphia, Douglassville,
and Pittsburgh
Contact: 717-409-7092
info@stvinc.com
An employee-owned firm
www.stvinc.com
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Column
But to the transportation construction industry, Gov. Thornburgh
is remembered as the savior of our industry and champion of the
Commonwealth’s transportation system.

CELEBRATING
100 YEARS OF
HIGHWAY BUILDER
& REMEMBERING
GOV. THORNBURGH

As we celebrate 100 years of Highway Builder magazine, we had the
opportunity to page through many issues. December 1980 stood out for
an article written by Gov. Thornburgh. He was then in the midst of a
campaign to increase transportation funding. Here are a few passages
from that article:

by Robert E. Latham, CAE, APC Executive Vice President

Dick Thornburgh is mostly
known as “a two-term
Republican governor of
Pennsylvania who coped with
America’s worst nuclear power
meltdown at Three Mile Island in 1979 and later
served as United States attorney general under
Presidents Ronald Reagan and George Bush”
(NYTimes). When former Gov. Thornburgh passed
away in December, remembrances centered on
the Three Mile Island experience and his steady
hand as an administrator.

“The goals of my administration in the field of transportation
are no secret. They have always been consistent: We must restore
our transportation system to good health – our highways and bridges,
our rails, our ports and waterways, and our mass transit facilities …
We need to realize that it is transportation that stitches the fabric
of our society together and it touches us all daily.”
Thornburgh appointed Penn State University professor Thomas D.
Larson as PennDOT Secretary and the rest is history. Larson’s invaluable
contributions to the Commonwealth as Secretary of Transportation
included centralizing control over state highway maintenance, reducing
waste and winning significant federal highway-aid for construction
projects. Engineering News-Record named him its national “Man of the
Year” in 1982. He was credited with turning PennDOT “into one of the
best managed – and financed – public works agencies in the country.”
Gov. Thornburgh noted: “We have a Department worthy of
public confidence and support, and one that is ready to tackle the
transportation challenges of the 1980s.”
Thornburgh and Larson embarked on a lengthy effort to increase
funding. Their initial plan was called SWAP, or “Sustain the War
Against Potholes” and featured a proposal to drop the cents-per-gallon
gas tax and replace it with a 6% sales tax on gasoline sales. That effort
eventually led in June of 1981 to the passage of the Oil Company
Franchise Tax.

Bridging the gap between
idea + achievement
Celebrating
completion of
Construction
Management/
Construction
Inspection
services on
this 4-Year
$98 M. project.
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SR 422 Schuylkill River Bridge at Valley Forge

610-992-9090
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WBE/DB

Pittsburgh, Philadelphia, Mechanicsburg,
Plymouth Meeting, Bethlehem

hdrinc.com

Over the next four issues, we will reprint some remarkable pages from
Highway Builder from the past 100 years. Also in the issue from the
1980s is an interview with then-House Majority Leader Sam Hayes
regarding the Oil Company Franchise Tax that was being considered
at the time of the interview. Hayes noted the measure would raise a
princely $192 million and that it was “a serious plan that deserves
the attention of the General Assembly. It can pass.” Indeed, 41 years
later the Oil Company Franchise Tax is the bedrock of PennDOT’s
highway program.
Welcome New APC Leaders
We are excited to welcome a new slate of APC Board Members and
working with them long into the future:
• Heather Abbs, Strongstown’s B&K Enterprises Inc.
• Thomas Bice, Gannett Fleming
• H. Dan Cessna, Michael Baker Inc.
• Mike Cottle, Cottle’s Asphalt Maintenance Inc.
• Mark Gentile, Trumbull Corp.
You can learn more about these industry leaders on pages 12-13.

CONTRACTORS & DEVELOPERS
Look what IUOE Local 66 can do for you.
For over 100 years Local 66, in partnership with our employers, has
been committed to providing qualified and competent Operating
Engineers. For Local 66, meeting your short and long term employment
needs is a priority.

Working
Together

The Operating Engineers lead the nation in pipeline training.
The best trained, most capable work force. Professional tradesmen
and tradeswomen have received the specialty training needed to meet
the complex challenges of your project.
Services you can count on. We’ll work with you to answer any questions
or solve any problems at your convenience.
Smart business know-how. You’ll benefit from our years of experience
and a proven track record we bring to the job.
Bottom-line dollar-for-dollar value. Value is bringing the highest
professional and performance standards to your job site – from the
beginning of a project to its completion. We at Local 66 are committed
to being the premier value provider of Operating Engineers in the region.

To Build a Better Future in
Energy and Pipeline Construction.
IUOE Local 66 Headquarters
111 Zeta Drive
Pittsburgh, PA 15238
412-968-9120

www.iuoe66.org

www.paconstructors.org
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APC Fall
Seminar Goes

Virtual
APC Vice President
Al Hoffman, a past Skelly
Award winner, presented
the James J. Skelly Award
to Clayton Stahl, of
Gulisek Construction.
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PA Turnpike
CEO Mark Compton
discussed the
challenges facing the
Turnpike pre- and
post-pandemic.

With COVID-19’s many unknown factors and restrictions,
and concern at the forefront for the health and safety
of the thousands of attendees, APC and its partners at
PennDOT and PA Turnpike Commission decided to hold
the 2020 Fall Seminar as a virtual event.
Although this was a different experience than the traditional in-person event,
APC staff, board members, and partners created an experience delivering much
of what attendees have grown to love about the annual Fall Seminar and more:
•
•
•
•
•
•

A virtual exhibit hall experience complete with prize (and grand prize) giveaways
Ability to meet face-to-face with exhibitors at their booths
Breakout workshops with PennDOT and Turnpike officials
The opportunity to earn up to 15 PDH credits
Sessions featuring PennDOT & Turnpike Letting Reports
Brand exposure through sponsorships and advertising

Comprehensive transportation
solutions spanning the life cycle
of project delivery.
Program/Construction Management
Planning | Engineering
Tolling Implementation
Advanced Mobility
www.

.com

Registrants Still Have Access!
• Registrants of the 2020 Fall Seminar have access to all content for 90 days
following the event. Simply log into the Attendee Hub at www.paconstructors.org
• This is your one-stop site that will allow you to watch recordings of workshops
and visit exhibitors.
Did You Miss the 2020 Fall Seminar?
You can still get access to all the great content!
• Register for Post-event Access at www.paconstructors.org
• APC members: $250/Non-members: $565
• By registering you will be granted access to the seminar Attendee Hub, where
you can view recordings of all the workshops & sessions
• PDH credits can be requested for recordings you view
• But hurry, access to the Fall Seminar Attendee Hub and all content ends
Feb. 18, 2021.
Hubble Telescope
Astronaut Mike Massimino
told the group he regretted
not being with APC this fall
but he’ll be in Hershey
with us in 2021!

www.paconstructors.org
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Secretary of
Transportation Yassmin
Gramian greeted
attendees and remarked
about the smooth transition
from COVID shutdown to the
reboot of the construction
program.
APC President
Chuck Niederriter, of
Golden Triangle Construction,
and Executive Vice President
Bob Latham kicked off the
2020 Fall Seminar.
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H. DANIEL CESSNA, P.E.
Sr. Vice President & National Practice
Lead-Transportation
Michael Baker International
H. Daniel Cessna, P.E. is senior vice
president and national practice lead
– Transportation for Michael Baker
International. He is responsible for
leading the strategic direction, growth,
and performance of the practice. Prior to
this role, he served as senior vice president
and regional director of Michael Baker’s Pennsylvania Headquarters
Region since joining the company in 2017. He has 27 years of
industry experience in transportation, planning, design, construction
management, asset planning and management, and public involvement,
having served as PennDOT’s District Executive for District 11, serving
the Pittsburgh metro, for 12 years.
He is an adjunct professor at the University of Pittsburgh’s Swanson
School of Engineering. He has served as past president of the Engineers
Society of Western Pennsylvania; past president of the American Society
of Highway Engineers, Pittsburgh Section; and chair of the Industrial
and Professional Advisory Council for the Department of Civil
Engineering at The Pennsylvania State University.
Cessna holds both a master’s degree and a bachelor’s degree in civil
engineering from Penn State, and a Master of Business Administration
degree from the University of Pittsburgh’s Joseph M. Katz Graduate
School of Business.
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HEATHER ABBS
Director of Operations, B&K
Enterprises Inc.
Heather Abbs is director of
Operations at B&K Enterprises
Inc., a heavy-highway construction
company located in Strongstown,
PA. B&K provides multiple lines
of business, including temporary
and permanent concrete barrier,
temporary steel barrier, permanent
signs, and sign structures. She has been a supervisor in the road
construction industry for 20 years and has been at B&K for the
past nine years. Her experience ranges from human resources,
safety, and project management, to her current position overseeing
B&K Operations.
Heather grew up in Pennsylvania, born and raised in Berks
County. When she isn’t overseeing her project team and dozens of
construction crews, you might find her hiking, fishing, with friends
playing poker, or loudly cheering on her Eagles. She currently
resides in Ebensburg with her husband, three children, two dogs,
and one obnoxious cat.

Diversity, Flexibility and Dedication to
Excellence keep NPP on the Leading Edge
of the Prestressed / Precast Concrete Industry
MARK GENTILE
President, Trumbull Corp.
Mark Gentile is president of Trumbull
Corporation, a heavy-highway contractor
located in Pittsburgh. He joined Trumbull
is 1995 and previously held positions of
project manager, director of Estimating,
and vice president. He has served in his
current position since February 2020 and
is currently involved with APC’s Risk
Allocation Committee and is a trustee for
the Operating Engineers Local 66 Welfare Fund. He is a graduate of
Bucknell University, where he earned a degree in civil engineering, and
University of Pittsburgh Katz Graduate School of Business.

MICHAEL COTTLE
President, Cottle’s Asphalt
Maintenance Inc.
Michael Cottle is the president of
Cottle’s Asphalt Maintenance Inc.,
a full-service highway and bridge
contractor located in Everett, PA. He
became the sole owner of Cottle’s in
June of 2019. Prior to that he served
as the company’s minority partner and
vice president. Mike and his father,
Sam, started the company in 1999. He has served in every aspect
of the company, from field operations, equipment management and
maintenance, to project supervisor, project manager and estimator, which
proved to be great training for his current role leading the company.

Northeast Prestressed
Products, LLC

Precast Concrete Technology
121 River Street • Cressona, PA 17929
Phone: (570) 385-2352
www.npp-llc.com • info@npp-llc.com
Manufacturers & Design of Prestressed/
Precast Concrete Bridge Girders & Precast
Transportation Components

Your Total Precast Concrete Solution

In his off time, he enjoys spending time with his wife and three sons.
He volunteers in many local organizations to assist area young people.

TOM BICE
Vice President, Gannett Fleming
Tom Bice is a vice president with
Gannett Fleming. He joined Gannett
Fleming’s Construction Services Group
in 2017 as program manager for the Port
of Philadelphia Expansion Project. In
2018, he became responsible for Gannett
Fleming’s Pennsylvania Transportation
Group. In this role, he is responsible
for project delivery, organizational
leadership, and business development for highway and bridge projects
in Pennsylvania. He is a graduate of Penn State University and Johns
Hopkins University with degrees in civil engineering.

www.paconstructors.org
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PennDOT Approved Stone Quarry Locations: Wayne & Pike Counties
Contact Carlo at (570) 241-3881
Main Office: 239 Golf Hill Road

Honesdale, PA 18431
Phone: (570) 253-4090
www.leewardconstruction.com

Fax: (570) 253-4346

Equal Opportunity Affirmative Action Employer Minority/Female/Disabled/Veteran
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Foundation Equipment

Sales

Rentals

Parts & Service

More than machines.

SOLUTIONS.
At Equipment Corporation of America, we’ve been

Pittsburgh

NY/NJ

delivering customized solutions to the foundation

412 264 4480

732 528 5477

Philadelphia

Toronto

610 626 2200

800 760 0925

technology, provides you with a partner that can

Washington, D.C.

Greensboro

deliver the expertise you need to ensure the job

301 599 1300

336 854 1220

Jacksonville

Milwaukee

904 284 1779

262 345 5715

industry for over 100 years. This depth of experience
combined with our exclusive partnership with
Bauer Machine Group and their best-in-class

gets done right…every time.

Boston
508 821 4450

1 800 PILE USA
ecanet.com
www.paconstructors.org
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INDUSTRY STANDS
DOWN TO PREVENT
LINE-OF-FIRE ACCIDENTS
importance of knowing the risks around you and how you can avoid
becoming the next statistic. Companies were asked to talk with their
employees about the risks every construction job faces, then implement
company-wide and jobsite-specific ways to promote awareness.

Stop! Talk! Act! That was the call to the entire
heavy-highway construction industry on Oct.
5, 2020, as APC members joined with the PA
Turnpike Commission and the PA Department of
Transportation (PennDOT) to “Stand-Down” to
prevent line-of-fire accidents in Pennsylvania.
The statewide event was organized by the APC/PennDOT/
Turnpike Joint Safety Committee after a number of accidents were
reported in the fall as construction activities were in high gear ahead
of the colder months.
The event featured PennDOT, the PA Turnpike Commission and the
industry to conduct a statewide Stand-Down to Stop, Talk and Act
event. The purpose was to have everyone pause and think about the
16
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“The fall is a good time for the industry to take a moment to review its
safety plans on all active construction sites,” said committee chairman
Chris McHugh, safety director for HRI Inc. “Line-of-fire incidents
represent a concern for all contractors, and our employees need to know
where they can and cannot be seen in the midst of equipment moving
around them. I’m pleased that we can work with our government partners
on this awareness effort and hope we continue it for years to come.”
According to the Federal Highway Administration, nearly 50,000 people
are injured or killed in and around U.S. transportation projects each year.
And many of these construction accidents are avoidable. Workers are
often focused on doing the task at hand quickly and do so repeatedly day
after day. It’s easy lose focus on the hazards in and around work zones.
A webpage was created for the event, which is anticipated to be held
annually. If you’re in-terested in participating in a Stand Down event,
materials are provided on the website (https://www.paconstructors.org/
stand-down/), but you can also receive assistance from APC
staff by contacting the office.

Nyleve Construction personnel gathered for
the industry Stand Down at their local jobsite

Full-Service Construction for Heavy Highway

Trumbull Lindy Paving Gulisek
EOE - Min/Fem/Vet/Disabled | www.trumbullcorp.com

www.paconstructors.org
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a century of service to the highway industry
Over the next four issues, we will reprint some remarkable pages from Highway
Builder from the past 100 years. We hope you will find them as enjoyable and
inspirational as we have in paging through 100 years of industry history.

From 1981 –
Bridge Builder Dick
Nissley Pioneers PA
Winemaking
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a century of service to the highway industry

1981 – APC Leaders
Join Governor to
Sign Oil Company
Franchise Tax

www.paconstructors.org
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a century of service to the highway industry

Author of Oil Franchise Tax
Sam Hayes is Interviewed
in Highway Builder

20

HIGHWAY BUILDER

Winter 2021

a century of service to the highway industry
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a century of service to the highway industry
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a century of service to the highway industry

1981 APC Executive
Committee Tackles
Contractor Issues

www.paconstructors.org
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Update

100 Years & Counting
by James W. Kutz, Esquire, McNees, Wallace & Nurick LLC

similar to that in which he would have
achieved absent the cause for the damages."
In order to recover home office overhead,
that article also noted that the Board would
evaluate four “assumptions” before applying
the Eichleay formula, as follows:

In this issue, APC begins its year-long
celebration for publishing Highway Builder
Magazine. In 1993, I took over a column
that had previously been drafted by my
predecessors, such as Norman White, Ed
First, and Grainger Bowman. By my count,
this is my 91st Highway Builder article. So,
as I begin year 28 as a contributor
to Highway Builder, this article is
a “retrospective” of prior articles.
Interestingly, many of the topics covered
decades ago are still timely today.
Home Overhead Costs
& the Eichleay Formula
In my first Highway Builder column, which
was published in the summer 1993 issue, I
discussed a recent Board of Claims decision
that rejected the use of the Eichleay formula
to calculate home office overhead damages.
As that article stated:
The Board’s reluctance to use the Eichleay
formula does not necessarily mean that
extended home office overhead costs are
not recoverable before the Board. In Eichleay,
the Board noted that a fundamental objective
in a calculation of home office overhead claims
is that "the claim should be priced so as to place
the contractor in a profit or loss position
24
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These assumptions are: (1) that the cost
of the delay is the same regardless of the
percent of completion of the project; (2) that
the cost of the delay is the same on the first
day of the delay as on the last day; (3) that
the contractor is operating at or near capacity;
and (4) that all of the overhead is fixed rather
than variable.
While the Board has not addressed the
Eichleay formula in any detail in recent
decisions, contractors seeking home office
overhead costs at the Board of Claims
through the Eichleay formula should be
guided by these principles.
Utility Delays and Tony DePaul & Sons
v. PennDOT
Highway Builder legal articles from the mid’90s focused primarily on significant Board of
Claims and Commonwealth Court Opinions
impacting PennDOT projects. In the spring
1994 issue, the “Legal Issues” Highway Builder
column evaluated the recent Board of Claims’
decision in Tony DePaul & Sons v. PennDOT.
One portion of DePaul’s claim involved a
utility delay. As that article noted:
The Board’s opinion is significant for several
reasons. First, the Board found PennDOT
responsible for utility coordination delays,
notwithstanding the provisions in the

Form 408 Specifications which attempt to
shift this risk to the contractor.”
This Opinion is significant because the
Board addressed the provisions of Section
105.06 as they existed at that time and gave
virtually no weight to PennDOT’s attempted
disclaimers of liability for utility delays. The
DePaul decision ultimately led to discussions
about utility delays with the industry, which
eventually resulted in a specification change
to hold PennDOT liable for utility delays.
That change still exists today and is an
example of the hard work of the Risk
Allocation Committee.
PA Procurement Code
In the late 1990s, this column addressed
several significant legislative changes. First, in
the spring 1998 issue, this column addressed
the new “Procurement Code” being considered
at that time by the General Assembly.
The draft code was part of a global effort
to codify and consolidate as many statutes
and regulations governing government
contracting as possible. Ultimately, the code
was passed later that year, and its primary
changes included such things as developing
an administrative bid protest process, and
formerly setting forth the various methods
of “source selection” that could be utilized by
Commonwealth agencies. With respect to the
bidding methods found in the new code, that
column stated:
… The primary method of selecting vendors
or contractors shall be through a "competitive
sealed bidding." However, it provides that
"when the Contracting Officer determines in
writing that the use of competitive sealed

bidding is either not practicable or
advantageous to the Commonwealth, the
contract may be entered into by competitive
sealed proposals." In such event, the Code
permits the Commonwealth to consider other
factors in addition to price. Unfortunately,
the Code provides no guidance as to the factors
a Contracting Officer may use to determine
that a competitive sealed bid approach is
neither ‘practicable nor advantageous’ to
the Commonwealth.
Ultimately, the issue of when a sealed bid
approach is not practicable or advantageous
to the Commonwealth was litigated by
Associated Builders and Contracts against
DGS, and the court decisions that were
eventually issued were ambiguous enough
to allow both sides to claim victory. While

it is hard to envision a situation on highway
contracts where a sealed bid approach is not
practicable or advantageous, given the recent
discussions between APC and PennDOT
regarding PennDOT’s consideration of
alternative procurement methods, it is likely
that this section of the Procurement Code will
be tested again in the near future.
DBE Regulations
One other significant legislative change that
was addressed in the late 1990s was the federal
government’s overhaul of the Disadvantaged
Business Enterprise (DBE) Regulations. That
overhaul was made necessary because the
constitutionality of previous iterations of the
regulations had been called into significant
question. The new regulations required state
DOTs to establish a two-step process in

determining their DBE goals, which included
first an analysis of the percentage of the
goal that could be obtained through “race
neutral means,” as well as the establishment
of the project percentage goals that were to
be based on the availability of ready, willing,
and able DBEs in the marketplace. Once the
regulations were passed, PennDOT engaged
consultants from Penn State University
to develop its initial baseline goal, which
included meeting its proposed overall goal of
10.16% through 2.48% race neutral means and
7.68% through the use of contract goals.
Liability of Design Professionals –
The Bilt-Rite decision
The fall 2005 Legal Column addressed a
landmark decision issued by the Pennsylvania
Supreme Court that expanded the liability of

www.witmanengineers.com
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design professionals. In that case, Bilt-Rite
Contractors Inc. v. The Architectural Studio,
the Legal Column noted there would likely be
numerous major issues that would result from
the decision, including:
The liability of design professionals has been
extended.Contractors, and in all likelihood
subcontractors, may now maintain a direct
cause of action against the design professional.
This could lead to additional litigation, as

well as additional insurance coverage disputes
between the design professionals and their
liability carriers.
The other issues that the Legal Column
noted may arise from the Bilt-Rite decision
included: (1) the issue of conflicting tribunals
in which claims are resolved given that the
contractor may be required to bring a claim
against the Owner in one forum and the
architect in another forum; (2) that there
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would be increased scrutiny on the contractual
relationship between the Owner and the
design professional and that there would be
additional efforts to put boilerplate language
in construction contracts to protect designers
from “Bilt-Rite claims”; (3) that the BiltRite decision could impact the trend towards
design-build contracts, as contractors could be
held accountable under multiple legal theories;
and (4) that there may be long range impacts
related to the Economic Loss Doctrine
because the Bilt-Rite decision eroded some of
the utility of the Economic Loss Doctrine.
Interestingly, the reference in the 2005
Legal Column in the Bilt-Rite article
relating to the possible erosion of the
Economic Loss Doctrine proved to be
prescient, as in the winter 2019 Highway
Builder column, we addressed a recent
Pennsylvania Supreme Court decision
involving a data breach case (Dittman v.
UPMC) in which the Court addressed the
Economic Loss Doctrine. (The Economic
Loss Doctrine generally provides that one
cannot seek purely “economic damages”
against a party under a tort theory such
as negligence). In the Dittman case,
notwithstanding the fact that the Plaintiffs
(employees of UPMC) had no contractual
relationship with their employer, the Court
allowed the employees to proceed on a
negligence theory for what were purely
economic losses (i.e. no physical harm or
property damage). As that winter 2019
column noted, “the Dittman decision
seemingly eliminates the Economic Loss
Doctrine in Pennsylvania.” The Dittman
decision could ultimately give rise to many
more lawsuits under various tort theories.
Residency Requirements Unconstitutional
Among my favorite Highway Builder Legal
columns that I have written over the years
are several that involve my own personal
contributions to highway construction
jurisprudence. First, the fall 1997 issue of
the Highway Builder Legal Column focused
on a decision of the Third Circuit Court of
Appeals (A.L. Blades, et al. v. Yerusalim, et

al.), which held that a Pennsylvania
statute which required individuals working
on highway construction projects to be
residents of Pennsylvania for 30 days or
more was unconstitutional as violating the
Privileges and Immunities Clause to the
U.S. Constitution.
Design Build – The Brayman Decision
Second, in the spring 2011 Highway
Builder Legal Column, I wrote about
the recent decision of the Pennsylvania
Supreme Court in Brayman Construction
Corporation, et al. v. PennDOT, which
upheld a preliminary injunction previously
issued by Commonwealth Court that
prohibited PennDOT from both shortlisting
design build teams during the bid process
and precluded PennDOT from using a
best value assessment under PennDOT’s

Publication 448 to award construction
contracts. In that case, the department, in
bidding a project in Erie County, decided
to utilize a two-step process in which it
shortlisted design build teams, and then only
allowed the shortlisted design build teams
to submit proposals. Brayman and others
filed a taxpayer suit against the department
claiming that the bid process violated
Pennsylvania’s bid laws. The Supreme Court
upheld Brayman’s position. Subsequently,
on remand, Commonwealth Court issued a
ruling that made the preliminary injunction
a permanent injunction. Thus, PennDOT
is now permanently prohibited from using
a two-step process that includes shortlisting
design build teams on construction projects,
and is also prohibited from using a best value
methodology for construction projects. That
Highway Builder column also stated:

However, to the extent that PennDOT
attempts to move toward any qualitative
assessment of bids using subject of process to
evaluate bids rather than objective standards,
it will likely have a difficult time defending
the validity of such processes as long as the
Brayman decision remains effective.
Interestingly, as part of recent industry
discussions with PennDOT through the TQI
process, PennDOT has indicated that it may
attempt to advertise some future contracts
using an RFP process. Inasmuch as the
Brayman decision remains in effect today,
it will be extremely difficult for PennDOT
to legally advertise a project that is awarded
through any best value process. (Note: Projects
bid under the P-3 law in Pennsylvania have
separate legislative authorization and may
utilize an RFP process).
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Project Labor Agreement Prohibited
One other personal contributions to highway
construction jurisprudence was reported on in
the spring 2019 issue of Highway Builder. The
Legal Column addressed two Commonwealth
Court decisions on companion cases ( J.D.
Eckman Inc. v. PennDOT and Allan
Myers L.P. v. PennDOT), which prohibited
PennDOT from imposing a Project Labor
Agreement on one of its larger projects
in Eastern Pennsylvania. Both cases were
presented to Commonwealth Court after
several bidders filed administrative bid protests
with the Secretary within a week after the
Markley Street project for improvements
to SR 202 in Montgomery County was
advertised. While the Secretary denied the
protests of the contractors, the case was
appealed to Commonwealth Court, which
ultimately heard the case “en banc” (meaning
that the entire Court heard the case, not

Turning ideas
into reality
AECOM is ranked #1
in Transportation
by Engineering
News-Record.

We deliver
sustainable, reliable
and visionary projects.
aecom.com
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just a panel of judges). The Court issued a
unanimous decision in favor of the contractors.
The Highway Builder column summed up the
decisions as follows:
The Eckman and Myers decisions will
likely have far-reaching effects on the ability
of public bodies to impose PLAs on public
projects moving forward. Based on the
unanimous decisions of Commonwealth
Court, a public agency can only impose a
PLA under the most "extraordinary
circumstances" and an agency must
affirmatively demonstrate that a PLA
does not discriminate against non-union
contractors in order to be able to require
bidders to sign a PLA, which will obviously
be a tough burden.
In closing, as I looked back over almost three
decades of being a contributor to Highway

Builder magazine, it occurred to me that
several legal trends (such as the end of the
Economic Loss Doctrine, the passage of the
Procurement Code, and the changing nature
of procurement methods) were fairly easy
to predict, while others (such as an eventual
switch to the metric system and fears over
Y2K) represented ideas which ultimately
went nowhere. But what I could not have
envisioned in 1993, when I wrote my first
Highway Builder column on the Eichleay
formula was 2020. Indeed, two of the 2020
Highway Builder Legal Columns were
headlined “Cannabis & Construction” (written
by my colleague Denise Elliott), and “Making
Sense of the Pandemic.” Hopefully 2021 will
be good to an industry that has faced many
obstacles. Whatever happens, Highway Builder
magazine will be there to inform the industry.
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Wagman Receives ABC Keystone’s
Diamond Level STEP Award
Wagman Construction Inc.
received a Diamond Level STEP
Award, the highest level of the
STEP awards, from the Keystone
Chapter of Associate Builders and
Contractors (ABC). Wagman was
presented with the award during
the ABC Keystone Safety Awards
virtual event last September and
was the sole Diamond Level
Award recipient.
STEP, or Safety Training &
Evaluation Process, is a program
founded in 1989 as a safety benchmarking and improvement tool that
has quickly evolved into a world-class safety management system that
dramatically improves safety performance amongst its participants,
regardless of company size or type of work.
“Safety is part of our everyday culture and a core value,” said Wagman
Corporate Safety Director Cory Gaye. “We are beyond thrilled to be
recognized with this award.”

ECA Expands Team to Support
Long-Term Growth Vision

Rod Kern joins the ECA BAUER Service
Team as applications engineering manager.
While completing his civil engineering
Degree from Penn State University, he
worked at ECA as a mechanic’s assistant
and then took on several internships. After
graduation, Kern earned his Master’s
Degrees in Business Administration and
Geotechnical Engineering from Cornell
Rod Kern
University. Once he completed those
degrees, Kern began working for Moretrench
(Keller North America) as a staff engineer. During his four years at
Moretrench, Kern worked on a variety of large construction projects
and was eventually promoted to assistant project manager. His field and
customer experience, combined with his education, allow him to find
effective solutions to geotechnical problems for ECA’s customers.
As BAUER and KLEMM service engineer,
Gus Delfarno expands ECA’s BAUER
Service Team capabilities. The “Swiss Army
Knife” of technicians, Delfarno began his
career 10 years ago as a shop mechanic at
Hayward Baker (Keller North America).
From the shop, he moved on to become
a field mechanic learning how to service,
assemble, repair, troubleshoot, and operate
Gus Delfarno
all equipment owned by Hayward Baker.
His curiosity and passion for learning how
to work on and operate various types of equipment make him a versatile
and highly useful addition to ECA’s BAUER Service Team.

Equipment Corporation of America (ECA) has announced several
new hires.
ECA President/CEO Roy Kern is excited to announce the hiring of
his son, Rod, who represents the fourth generation of the Kern family
to work in the company. “Rod will follow a similar path to my own by
joining ECA at the ground level and learning all aspects of our operation
from the ground up,” he said. “That experience will prepare him to
eventually guide ECA in its second century of business.”

Greg Barta

Greg Barta joins ECA as Mid-Atlantic
account manager. Barta started in the United
States Coast Guard and has since gained
experience in various sales roles for Caterpillar equipment dealerships around the
country. He enjoys staying up to date with
the latest technological advances in the field
and behind the scenes so he can offer the
most accurate and productive support.
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Matt Nastala

Stephen Funaiock

Matt Nastala has been named Philadelphia
service manager. While Nastala excels at
customer communication, he really shines
when it comes to system improvement and
safety implementation. Nastala previously
worked for a Caterpillar dealer, so his experience with heavy equipment makes him
adept at recognizing issues, gathering data,
and recommending a course of action.
Stephen Funaiock has been named
Pittsburgh service manager. He started out
in paving materials and quickly moved on
to service supervisor before being promoted
to shop manager for Cleveland Brothers.
He later worked at American Contractors
Equipment Company as manager of both the
Parts and Service departments. Funaiock’s
reputation as an organized, dedicated, and
detail-oriented team player will serve him
well in this role.

PROVIDING A FULL CONTINUUM OF
INNOVATIVE SERVICES TO RESTORE AND ENHANCE
OUR NATION’S INFRASTRUCTURE

Rex Christensen

Rex Christensen joins ECA as Midwest
account manager. He is a seasoned professional known for developing and maintaining
strong client relationships. Christensen’s
vast knowledge of equipment, especially
in the mining industry, allows him to offer
unmatched field service and technical
support. Experience with training, safety, and
project coordination made him an obvious
choice for this new position.

“While there is no question the Coronavirus Pandemic has presented
new challenges in the short term, ECA has always operated with a longterm outlook,” said Vice President, Sales and Marketing Jeff Harmston.
“The hiring of talented employees represents our view that it’s important
to constantly invest in our ability to serve the industry regardless of
economic conditions.”

WSP USA Projects Recognized in America’s
Transportation Awards Top 12
WSP USA , a leading engineering and professional services consultancy,
had 11 projects receive regional recognition by the America’s
Transportation Awards. Four projects are among 12 finalists “credited
with making travel across America safer, better, and more accessible to
motorists, bicyclists, and pedestrians alike.”
The awards program, sponsored by the American Association of
State Highway and Transportation Officials, American Automobile
Association and the U.S. Chamber of Commerce, aims to shine
a spotlight on why reliable transportation infrastructure is vital to
everyday life and the importance of available funding to implement
critical projects.
The 2020 regional awardees were grouped by project size and
selected in three categories: Operations Excellence, Best Use
of Technology & Innovation, and Quality of Life/Community
Development. In the Northeast Region, the projects on which WSP
performed, include:
Northeast Association of State Transportation Officials (NASTO)
• New Jersey Department of Transportation – Route 72, Manahawkin
Bay Bridges – Contract 4
• Pennsylvania Department of Transportation – Penn Street Bridge
Rehabilitation

MBAKERINTL.COM
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The three top-scoring submissions from each region will compete for
two national awards – the Grand Prize and The People’s Choice Award
– both which come with an award of $10,000 for charitable
donation or scholarship support.

Larson Design Group Jumps
to 9th on Annual Fast 50 List

Wagman Welcomes Cramer
as Director of Human Resources
Wagman recently welcomed Jennifer
Cramer , SHRM-CP, PHR, as director of
Human Resources.

Larson Design Group (LDG)’s Pittsburgh office has earned a
Fast 50 Award from the Pittsburgh Business Times for the third
consecutive year.
A new format this year presented the awards in revenue categories.
LDG was the second fastest-growing company in the $10-$20 million
revenue category and the ninth fastest-growing company in Pittsburgh
overall – an increase of nine places from last year's 18th spot as a result
of the company’s 128% growth between 2017 and 2019.
The annual Fast 50 celebrates the success of companies in the Pittsburgh
area that have experienced rapid revenue growth over the previous two
years. President and Chief Executive Officer David Martin accepted
the award during a virtual reception on September 29, saying it was
“very exciting, not just for the company but also for our people and the
community.”

Cramer previously spent nine years with
Wagman’s Human Resources team and has
spent the majority of her career working
in the construction industry. She rejoins
the Wagman team bringing 15 years of
Jennifer Cramer
human resources experience, including
talent acquisition, employee relations,
training and development, and employee engagement. She received
her bachelor’s degree
from the University of
Maryland, Baltimore
County and maintains
her Professional in
Human Resources
(PHR) and Society
for Human Resources
Professionals
(SHRM-CP)
certifications.

LDG entered the Western Pennsylvania market in 2012 with offices
in Beaver and Wexford and has grown rapidly, now ranking among the
Business Times’ largest engineering firms in the region based on office
billings. A third consecutive year of being named to the Fast 50 was due
to several notable transportation, energy and federal government
projects, and the continued rapid expansion of staff.
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